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I. IDENTITY AND INTEREST OF AMICUS 

The Washington State Association for Justice Foundation (WSAJ 

Foundation) is a not-for-profit corporation organized under Washington 

law, and a supporting organization to Washington State Association for 

Justice. WSAJ Foundation operates an amicus curiae program and has an 

interest in the rights of persons seeking legal redress under the civil justice 

system, including an interest in the relationship between the elements of 

duty and legal cause in a negligence claim. 

II. INTRODUCTION AND STATEMENT OF THE CASE 

This case presents the Court with the opportunity to address whether 

the doctrine of legal cause should operate to limit liability in cases in which 

a defendant has a duty to protect or control arising out of a special 

relationship. The facts are drawn from the Court of Appeals opinion and the 

briefing of the parties. See Meyers v. Ferndale Sch. Dist., 12 Wn. App. 2d 

254, 457 P.3d 483, review granted, 466 P.3d 769 (2020) (Table); Meyers 

Op. Br. at 2-8; Ferndale Resp. Br. at 8-16; Meyers Reply Br. at 1-4; Ferndale 

Pet. for Rev. at 3-5; Meyers Ans. to Pet. for Rev. at 2-6. 

For purposes of this amicus brief, the following facts are relevant. 

Gabriel Anderson (Gabriel) attended Windward High School, located in 

Defendant Ferndale School District (Ferndale), and was a student in a 

physical education class taught by Evan Ritchie. Windward has a modified 

closed campus that requires teachers to obtain parent permission to take 

students off campus for certain school-related activities. The high school is 
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located in what was previously an elementary school building, and outside 

has only a rudimentary playground and a small area for outdoor activities. 

On June 10, 2015, Ritchie informed the school principal, Tim 

Keigley, that he was taking the class for a walk. He did not seek parent 

permission. Ritchie then led his class on a route outside the school zone to 

an area where the speed limit was 40 miles per hour. Students were spread 

out as far as 200 meters apart. They were told that they could cross the street 

without using designated crosswalks, which they did. As they returned, 

Gabriel was walking alongside Ritchie on the sidewalk, with their backs to 

oncoming traffic. Still outside the school safety zone, Gabriel and several 

other students were struck from behind when Defendant William Klein 

drove his vehicle onto the sidewalk after he fell asleep at the wheel. Gabriel 

and one other student were killed, and two other students seriously injured. 

Meyers brought an action against Ferndale on behalf of Gabriel's 

estate. She contended the District had a duty to protect Gabriel based on the 

special relationship between a school and its students, and its negligence 

caused Gabriel's death. Ferndale moved for summary judgment, arguing 1) 

Ferndale had no legal duty because the accident was not foreseeable as a 

matter of law, and 2) any alleged breach was not the proximate cause of 

Gabriel's death. The trial court granted Ferndale's motion on the issue of 

foreseeability. It did not reach the issue of proximate cause. 

The Court of Appeals reversed. Regarding duty and foreseeability, 

the court held that the trial court misconstrued the relevant foreseeability 
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inquiry. It clarified that the foreseeability issue is not whether the particular 

mechanism of injury was foreseeable, but whether the harm fell within the 

general field of danger that should have been anticipated. Regarding that 

issue, the court held there was a question of fact. 

Proceeding to examine proximate cause, the Court of Appeals first 

concluded that there was sufficient evidence to permit the trier of fact to 

decide factual cause. Second, with respect to legal cause, it held that duty 

and legal causation should not be "uncoupled" and that the presence of duty 

was dispositive of legal cause. Ferndale petitioned for review, arguing: l) 

cause in fact is lacking; and 2) legal cause is absent here because the injury 

was too remote from Femdale's alleged negligence to warrant the 

imposition of liability .1 This Court granted review. 

III. ISSUE PRESENTED 

Whether a negligence claim may be dismissed for lack of legal 

causation where the defendant has a duty arising out of a special relationship 

with another to protect the plaintiff from the risk of foreseeable harm. 

IV. SUMMARY OF ARGUMENT 

To state a claim for negligence, a plaintiff must prove duty, breach, 

proximate cause and injury. Proximate cause generally requires proof of 

both factual and legal cause. However, the policy-based inquiries 

undertaken in both duty and legal cause are intertwined, and in certain 

1 Before this Court, Ferndale concedes duty and foreseeability and focuses solely on 
whether proximate cause is present in this case. See Pet. at 9. 
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categories of cases, assuming the other predicates of negligence are present, 

duty may be dispositive of legal cause. 

In Washington, the presence of a special relationship should be 

dispositive of legal cause. In the context of affirmative duties based on a 

special relationship, the Court employs a detailed policy analysis at the duty 

stage. The resulting duty is circumscribed based on the scope of the 

relationship at issue, and within its scope, gives rise to a duty to protect 

against all foreseeable harms. It is limited only by the concept of 

foreseeability. In keeping with this Court's precedent, duty combined with 

a genuine issue of fact as to factual cause should be dispositive of legal 

cause in this context. Such a rule would not lead to unlimited liability, as it 

requires only that the defendant exercise reasonable care. Additionally, the 

plaintiff must still prove breach, cause in fact and foreseeability, all of 

which may be decided by the court if reasonable minds cannot differ. 

Finally, the Court should reject Femdale's proposed "increased 

risk" limitation. The cases on which it relies are inapposite. Moreover, there 

is already a duty in Washington arising from the creation of a risk of harm 

to another. To conflate this duty with special relationship duties would 

ignore that these are distinct duties giving rise to distinct legal obligations. 

V. ARGUMENT 

While duty and legal cause are separate elements of negligence, 

there are situations in which the policy considerations determining whether 

a duty should lie will resolve any issues related to legal cause. One such 
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example is the circumstance in which a defendant has a duty based on a 

special relationship to protect or control another. This brief focuses on the 

intertwining of duty and legal cause in this context, arguing that where a 

defendant is in a special relationship giving rise to a duty to protect or a duty 

to control, and there are issues of fact as to foreseeability, breach and factual 

cause, legal cause should not operate as a limitation on liability. 

A. Overview Of The Elements Of A Negligence Cause Of Action, 
Including The Relationship Between Duty And Legal Cause. 

A plaintiff asserting a negligence claim must show (1) duty, (2) 

breach, (3) injury and (4) proximate cause. See NL. v. Bethel Sch. Dist., 186 

Wn.2d 422,429,378 P.3d 162 (2016). The existence and scope of the duty 

are questions oflaw. See Hertog v. City of Seattle, 138 Wn.2d 265, 275, 979 

P.2d 400 (1999); Eastwood v. Horse Harbor Foundation, Inc., 170 Wn.2d 

380, 395, 241 P.3d 1256 (2010). Duty turns on "considerations of logic, 

common sense, justice, policy and precedent." Snyder v. Med. Serv. Corp. 

ofE. Washington, 145 Wn.2d 233,243, 35 P.3d 1158, 1164 (2001). 

Once a duty is found to exist, foreseeability serves to limit its scope. 

See Christen v. Lee, 113 Wn.2d 479, 492, 780 P.2d 1307 (1989). Whether 

the particular facts fall within the scope of the duty is to be decided by the 

trier of fact, unless reasonable minds could not differ. See Taggart v. State, 

118 Wn.2d 195,224,822 P.2d 243 (1992). Hann is foreseeable and within 

the scope of the duty if it is "reasonably perceived as being within the 

general field of danger covered by the specific duty owed by the defendant." 
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Christen, 113 Wn.2d at 492 ( citation omitted). 2 Scope of duty includes 

consideration of whether the harm was "too remote" to warrant liability. See 

Lowman v. Wilbur, 178 Wn.2d 165, 172, 309 PJd 387 (2013) (recognizing 

foreseeability questions encompass remoteness of harm). Intervening acts 

may be foreseeable as long as they are not "so highly extraordinary or 

improbable as to be wholly beyond tbe range of expectability." McLeod v. 

Grant County Sch. Dist., 42 Wn.2d 316, 323, 255 P.2d 360 (1953). 

Proximate cause consists of factual cause and legal cause. See NL., 

186 Wn.2d at 436-37. Cause in fact is generally a question for the jury, and 

involves tbe "'but for' consequences of an act."' NL. 186 Wn.2d at 437 

( quoting Hartley v. State, 103 Wn.2d 768, 778, 698 P .2d 77 (1985)). Legal 

cause is a question of law, and rests on considerations as to "how far the 

consequences of defendant's acts should extend." Hartley, 103 Wn.2d at 

779; see also Schooley v. Pinch 's Deli Market, Inc., 134 Wn.2d 468, 478, 

951 P.2d 749 (1998). Like duty, legal cause turns on "considerations of 

logic, common sense, justice, policy, and precedent." Schooley, 134 Wn.2d 

at 479 (citation omitted). Where tbe defendant's negligence is "too remote 

and insubstantial" to impose liability, the doctrine of legal cause may 

operate to limit liability. See id., 134 Wn.2d at 478-79. 

2 Ferndale contends that the general field of danger test is unique to schools, and that 
"Washington courts have made ahnost every conceivable risk 'foreseeable' by adoption of 
the "general field of danger test."' Ferndale Supp. Br. at 9. In fact, this test simply focuses 
the trier of fact's foreseeability analysis to determine whether the harm falls within the 
scope of the duty, and is applied broadly under Washington tort law. See, e.g., Christen, 
113 Wn.2d at 492 (liability of one furnishing intoxicants); McKown v. Simon Property Grp, 
Inc., 182 Wn.2d 752, 764, 344 P.3d 661 (2015) (landowner liability); Mailman v. Sauer, 
84 Wn.2d 975, 981, 530 P.2d 254 (1975) (liability for injuries suffered by a rescuer). 
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Given their overlapping inquiries, duty and legal cause are 

"intertwined." See Hartley, 103 Wn.2d at 779-80; Taggart, 118 Wn.2d at 

226. Lowman v. Wilbur, supra, is instructive regarding the relationship 

between duty and legal cause. There, the plaintiff was a passenger in a car 

operated by an intoxicated driver, and was injured when the car swerved off 

the road and struck a utility pole. The plaintiff sued the county for negligent 

roadway design. The county admitted it had a duty, but argued liability 

should be barred for lack oflegal cause because the car left the roadway due 

to the driver's intoxication and any negligence by the county was too remote 

to warrant liability. This Court revisited its decision in Keller v. City of 

Spokane, 146 Wn.2d 237, 44 P.3d 845 (2002), in which it held that the duty 

to maintain the roadway extends to "all persons, whether negligent or fault

free." 146 Wn.2d at 249. It noted that Keller had examined the relevant 

policies underlying the recognition of the duty to maintain safe roadways, 

and any policy-based challenge to liability, whether asserted under duty or 

legal cause, was foreclosed by the reasoning in Keller. It concluded that "the 

policy considerations that support imposition of a duty will often compel 

the recognition oflegal causation, so long as cause-in-fact is established .. 

. [ands ]uch is the case here." Lowman, 178 Wn.2d at 171 (brackets added). 

Lowman is one of many circumstances in which duty has been 

deemed dispositive of legal cause. See, e.g., Harbeson v. Parke-Davis, Inc., 

98 Wn.2d 460, 476, 656 P.2d 483 (1983) (wrongful birth); Beal v. City of 

Seattle, 134 Wn.2d 769, 787-88, 954 P.2d 237 (1998) (911 operator 

7 



providing express assurances, creating a special relationship); Hertog, 13 8 

Wn.2d at 283-84 ("take charge" duty based on a special relationship); Joyce 

v. State, 155 Wn.2d 306, 317, 119 P.3d 825 (2005) (similar). Where the 

policies informing the recognition of the duty have been examined, thereby 

resolving any purported policy reasons to limit liability, this Court has not 

hesitated to hold that duty and factual cause are dispositive oflegal cause. 3 

B. The Special Relationship Between A School And Its Students 
Creates A Duty To Protect Students From All Foreseeable 
Harm, And A School's Breach Of This Duty, Assuming The 
Other Predicates Of Negligence Are Present, Should Not Be 
Excused Under The Doctrine Of Legal Cause. 

1. Special relationship duties are carefully circumscribed 
based on the unique features of the relationship at issue. 

The general rule of tort liability for the acts of third parties was 

established in Petersen v. State, 100 Wn.2d 421, 671 P.2d 230 (1983). 

Adopting Restatement (Second) of Torts§ 315 (1965), Petersen held that 

while there is generally no duty to prevent a person from harming another, 

an exception exists where there is a special relationship between the 

defendant and either a victim or perpetrator of harm. See l 00 Wn.2d at 426. 

3 Ferndale misreads Schooley when it claims that it made proofoflegal cause "mandatory" 
in all cases. See Ferndale Supp. Br. at 3. In fact, Schooley simply said it should not 
automatically be assumed that duty and factual cause satisfy legal cause; it did not deny 
that in certain categories of cases, duty and factual cause may be dispositive oflegal cause. 
See Schooley, 134 Wn.2d at 479-80. Notably, the Restatement (Third) has moved away 
from traditional legal cause analysis altogether, addressing legal limits to liability under 
the duty analysis and incorporating remoteness into the scope of liability question to be 
decided by the trier of fact. Compare Restatement (Second) of Torts§§ 281,430,431 & 
435 (1965) (recognizing the doctrine of legal cause), with Restatement (Third) of Torts§ 
29 & cmt. f(2010) (addressing legal limits to liability as a question of duty, and treating 
remoteness as a scope of liability issue to be resolved by the factfinder). This Court has 
cited Restatement (Third) § 29 with approval. See Michaels v. CH2M Hill, Inc., 171 Wn.2d 
587,608,257 P.3d 532 (2011). 
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There is substantial conceptual overlap between the two duties 

described in Restatement § 315. Both are based on a special relationship 

that gives the defendant the authority and ability to control another. See 

Restatement§ 315; see also HB.H v. State, 192 Wn.2d 154, 173,429 P.3d 

484 (2018) (recognizing the common underpinnings of the duties to protect 

and control). The imposition of a duty in either circumstance reflects a 

policy determination, recognizing there is "some definite relation between 

the parties, of such a character that social policy justifies the imposition of 

a duty to act." See W. Page Keeton et al., Prosser and Keeton on Torts § 56, 

at 374 (5th ed. 1984). Since Petersen, the Court has recognized a variety of 

special relationships giving rise to both a duty to control, see, e.g., Volk v. 

DeMeerleer, 187 Wn.2d 241, 386 P.3d 254 (2016) (mental health 

professional & outpatient), Taggart v. State, supra (parole officer & 

parolee), Hertog v. State, supra (probation officers & probationers), and a 

duty to protect, see, e.g., Niece v. Elmview Group Home, 131 Wn.2d 39, 

929 P.2d 420 (1997) (nursing home & resident), H.B.H v. State, supra 

(DSHS & foster child), NL. v. Bethel Sch. Dist., supra (school & students). 

To frame the duty, the Court engages in a detailed policy analysis, 

identifying the relevant aspects of the relationship between the parties and 

the purposes for which the relationship exists. The relationship defines the 

scope of the duty and the class of persons to whom the duty is owed. This 

policy analysis creates a carefully circumscribed duty. See Volk, 187 Wn.2d 

at 265 (recognizing "diverse levels of control" lead to "corresponding 
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degrees of responsibility"); see also Restatement (Second) of Torts § 314A 

cmt. c ( 1965) ( clarifying the duty to protect applies "only where the relation 

exists between the parties, and the risk of harm, or of further harm, arises in 

the course of that relation"); Restatement (Third) of Torts § 40 cmt. h (20 I 0) 

(noting the "relationship identifies a specific person to be protected and thus 

provides a more limited and justified incursion on autonomy"). 

Based on these principles, the legal duty is circumscribed based on 

the particular relationship. The duty is limited by the purpose of the 

relationship. See Sheikh v. Choe, 156 Wn.2d 441, 451-52, 128 P.3d 574 

(2006) (no duty owed by DSHS to a victim injured by foster children in its 

charge, because the purpose of the relationship is to protect foster children 

and not to protect the public from crime). The duty is also limited by the 

scope of the defendant's control. See, e.g., Binschus v. Dep't of Corrections, 

186 Wn.2d 573,581,380 P.3d 468 (2016) (no duty owed by the Department 

of Corrections to the victims of crimes perpetrated by an offender after 

release from incarceration); Hungerford v. State Dep't of Corrections, 135 

Wn. App. 240,258, 139 P.3d 1131 (2006), review denied, 160 Wn.2d 1013 

(2007) (duty ended upon termination of the period of supervision). 

The duty analysis is focused on statutes and other relevant public 

policies that create the relationship. For instance, in Taggart, a parole 

officer owed a take charge duty under Restatement (Second) of Torts §§ 

315(a) & 319 (1965) to a victim injured by a parolee in his charge, where 

applicable statutes afforded the officer authority to regulate the parolee's 
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movements, require ongoing check-ins and impose release conditions, and 

this authority was established for the benefit of third parties. See Taggart, 

118 Wn.2d at 219-20. Similar analysis has been used to adopt and define 

take charge duties owed by probation officers. See Hertog, 138 Wn.2d at 

276-81; Bishop v. Miehe, 137 Wn.2d 518, 524-31, 973 P.2d 465 (1999). 

Similar scrutiny is employed in defining the scope of the duty to 

protect, including the duty owed by a school to its students. "Washington 

courts have long recognized that school districts 'have an enhanced and 

solemn duty' ofreasonable care to protect their students." N.L., 186 Wn.2d 

at 430 ( citation omitted). The "essential rationale" for imposing upon 

schools the duty to protect its students is that the student is placed in the 

custody of the school, "with resulting loss of control to protect himself or 

herself." Anderson v. Soap Lake Sch. Dist., 191 Wn.2d 343,368,423 P.3d 

197 (2018) (citations omitted); see also N.L., 186 Wn.2d at 436 (noting the 

duty to protect has "special application in cases ... where the defendant has 

custody of the plaintiff' (quoting McLeod, 42 Wn.2d at 320)). 

A school's protective duty has long been circumscribed to only 

encompass harm falling within its scope of authority. See Juntila v. Everett 

Sch. Dist. No. 24, 178 Wash. 637,639, 35 P.2d 78 (1934) (holding student's 

injury occurred within the scope of the school's control, but recognizing 

that had the incident occurred "beyond the power of the district, either 

express or implied, it would not be liable"); Coates v. Tacoma Sch. Dist. 

No. JO, 55 Wn.2d 392,396,347 P.2d 1093 (1960) (acknowledging that "a 
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school district ... [is] not responsible for torts arising from ultra vires 

activities" (brackets added));4 Sherwood v. Moxee Sch. Dist. No. 90, 58 

Wn.2d 351,360,363 P.2d 138 (1961) (Hill, J., concurring) (similar). 

Applying duty analysis, Washington law continues to limit liability 

to the scope of a school's custody and control. For instance, in Anderson, 

the Court recently recognized that a school's duty is grounded in the 

custodial nature of the relationship. It emphasized that the negligence must 

occur during the custodial period, but identified two narrow circumstances 

in which a duty may be found where the injury occurs off campus. See 

Anderson, 191 Wn.2d at 368-69. Significantly, the limitation on liability 

recognized in Anderson took place at the duty stage of the analysis. See id., 

191 Wn.2d at 367-73 (describing the standards of conduct encompassed by 

the duty and holding that the school's alleged misconduct did not fall within 

its scope); see also id. at 386 n.29 (Gordon McCloud, J., dissenting in part) 

(noting the school district asserted only absence of duty and did not raise 

the issue of proximate cause). The conclusion that the school owed no duty 

was based on a number of considerations, including the remoteness of the 

harm: 

4 There is language in Coates suggesting the plaintiffs case was faulty for lack of legal 
cause. See Coates, 55 Wn.2d at 397 (discussing proximate cause principles). However, 
absence of duty appears to be the basis for the Court's actual holding. See id, 55 Wn.2d at 
395-97 (noting the non-custodial nature of the incident precluded the recognition ofaduty). 
Moreover, the Court's reference to proximate cause cites authorities that equate legal cause 
with foreseeability. See id at 398 (citing Eckerson v. Ford's Prairie Sch. Dist. I I, 3 Wn.2d 
475, 101 P.2d 345 (1940) (stating that "[i]fthe particular injury was reasonably expectable 
at the time of the misconduct, then the act of negligence will be regarded as the legal, or 
proximate, cause of the injury sustained" (Eckerson, 3 Wn.2d at 484) (brackets added)). It 
has since been recognized in Washington that foreseeability is a component of duty, not 
proximate cause. See Rikstad v. Holmberg, 76 Wn.2d 265,269, 456 P.2d 355 (1969). 
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Anderson did not present a genuine issue of material fact that the event 
was a school activity such that Soap Lake exercised custody over [ the 
plaintiff]. No other member of the high school girls' basketball team 
was present at [the coach's] house with [the plaintiff!. Neither was there 
any evidence that [the plaintiffs] presence at the home was somehow 
related to [her] role on the team. Anderson presented no evidence that 
the district knew of the activity or that [the coach] held the activity as 
part of his duties as basketball coach. Thus, we conclude that the 
gathering at [the coach's] home was [too] distant in time and place from 
any normal school activity to impose liability on Soap Lake. 

Id., 191 Wn.2d at 370 (brackets added; citations omitted). The duty in 

Anderson was limited by the scope of control, and policy concerns related 

to remoteness of harm were easily incorporated into the duty analysis. 

2. The Court should clarify and reaffirm that where a duty 
based on a special relationship is present, and there are 
genuine issues of material fact as to foreseeability, 
negligence and factual cause, the doctrine of legal cause 
should not operate to limit liability. 

This Court has long recognized that the presence of a special 

relationship has particular significance for the applicability of the doctrine 

of legal cause. In Hartley, the Court examined the doctrine of legal cause 

and noted its relationship to duty, recognizing that "the question of 'whether 

liability should attach is essentially another aspect of the policy decision 

which we confronted in deciding whether duty exists."' Hartley, I 03 Wn.2d 

at 780 (citing Harbeson, 98 Wn.2d at 476). Analyzing the doctrine oflegal 

cause, the Court noted that central to the examination of any potential limits 

on liability is whether the defendant stands "'in any such relation to the 

plaintiff as to create any legally recognized obligation of conduct for his 

benefit."' Hartley, l 03 Wn.2d at 780 ( quoting W. Prosser, Torts § 42, 245 

(4th ed. 1971). Surveying case law, the Court concluded: 
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[W]e have premised legal causation (liability) on the existence of some 
direct contact or special relationship between the defendant and the 
injured party .... In the case of an injury caused directly by a third party, 
we have attributed legal causation on the basis of the relationship 
between the defendant and the third party. Petersen v. State, supra[.] 

Hartley, 103 Wn.2d at 784 (brackets added).5 Subsequently, in Beal v. City 

of Seattle, supra, a wrongful death action was brought against the City of 

Seattle, claiming its delayed response to a 911 call caused the caller's death. 

Rejecting the City's legal cause challenge, the Court reasoned it had already 

rejected the same policy considerations for limiting liability in this context 

when it examined the issue of duty in Chambers-Castanes v. King County, 

100 Wn.2d 275,669 P.2d 451 (1983). See Beal, 134 Wn.2d at 788.6 

In take charge cases under Restatement (Second) of Torts § 319 

(1965), Washington courts have expressly held that duty and factual cause 

are dispositive of legal cause. See Joyce, 155 Wn.2d at 318; Bertog, 138 

Wn.2d at 284; Taggart, 118 Wn.2d at 226. In Hertog, the court considered 

whether a city probation counselor and a county pretrial release counselor 

owed a duty to a victim injured by an offender under their supervision. Upon 

finding a duty, the court of appeals concluded legal cause could not operate 

to limit liability. See Hertog v. City of Seattle, 88 Wn. App. 41, 57-59, 943 

P.2d 1153 (1997), affirmed, 138 Wn.2d 265, 979 P.2d 400 (1999). It 

5 Hartley examined cases applying both the special relationship exception to the public 
duty doctrine as well as the special relationship duties embodied in Restatement (Second) 
of Torts § 315 (1965) and Petersen, I 00 Wn.2d at 426. See Hartley, 103 Wn.2d at 783-84. 
Hartley's conclusions regarding the relevance of a special relationship in the legal cause 
analysis should thus apply to either formulation of special relationship duties. 
6 While Beal involves the special relationship exception to the public duty doctrine and is 
not a special relationship case arising under Restatement § 315, it is nonetheless instructive 
as to how the presence of a special relationship duty may satisfy legal cause. 
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distinguished cases not involving a special relationship, and concluded that 

the defendants "had a special relationship to [ the dangerous third party] for 

the purposes of preventing him from committing reasonably foreseeable 

sex-related crimes. We cannot conclude as a matter of law on this record 

that there was no proximate cause." Id., 88 Wn. App. at 59 (brackets added). 

On review, this Court agreed, recognizing the significance of a 

special relationship in resolving a legal cause challenge: 

Keeping in mind that establishment of a duty does not resolve the 
proximate cause issue, there is nevertheless a distinction between 
circumstances where a special relationship is found and where none is 
found. Policy considerations involved in imposing the duty, such as the 
parole officer's taking charge of the parolee with the ability and 
responsibility to supervise the parolee, and the knowledge of the one 
taking charge of dangerous propensities posing a harm to others, also 
suggest that where such a relationship is not found, proximate 
causation may not be so readily found either. Where a special relation 
exists based upon taking charge of the third party, the ability and duty 
to control the third party indicate that defendant's actions in failing to 
meet that duty are not too remote to impose liability. 

Hertog, 138 Wn.2d at 284; see also Joyce, 155 Wn.2d at 318 

(citing Hertog as controlling as to legal cause for claims under § 319). 

The Court reached a similar conclusion in its analysis of a school's 

duty to protect a student in McLeod. Finding a duty and a fact question as 

to foreseeability, it rejected a proximate cause challenge: 

Having given full consideration to the factor of foreseeability in 
discussing the allegations as to negligence, it is not necessary to cover 
the same ground in dealing with proximate cause. We have held that it 
is for the jury to decide whether the general field of danger should have 
been anticipated by the school district. If the jury finds respondent 
negligent in not having anticipated and guarded against this danger, 
then it is not for the court to say that such negligence could not be a 
proximate cause of a harm falling within that very field of danger. 
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McLeod, 42 Wn.2d at 324. 

A defendant in a special protective relationship has a duty to protect 

against "all foreseeable harms." See Niece, 131 Wn.2d at 50. This 

affirmative duty to protect encompasses a broad range of risks: 

The duty to protect the other against unreasonable risk of harm 
extends to risks arising out of the actor's own conduct, or the 
condition of his land or chattels. It extends also to risks arising from 
forces of nature or animals, or from the acts of third persons, 
whether they be innocent, negligent, intentional, or even criminal. . 
. . It extends also to risks arising from pure accident, or from the 
negligence of the plaintiff himself ... 

Restatement (Second) of Torts § 314A cmt. d; see also Anderson, 191 

Wn.2d at 367 n.18 (recognizing the duty to protect is "much broader" than 

the duty to supervise an employee ( citing Niece, 131 Wn.2d at 52) ). 

The nature of the duty based on a special protective relationship was 

examined in Niece. There, the resident of a group home who was sexually 

assaulted by an employee brought suit against the group home on a number 

of theories, including negligent supervision of the employee, vicarious 

liability and breach of the duty to protect. Rejecting the first two bases of 

liability but recognizing a duty to protect claim, the Court explained the 

duty to protect was "much broader," in that it required protection against 

"all foreseeable harms." 13 I Wn.2d at 52. This expansive duty "is limited 

only by the concept of foreseeability." Id. 

This Court has recognized the relevance of the duty announced in 

Niece in the school/student context, agreeing that where the protective duty 

is present, it imposes a broad duty to protect the plaintiff from all harm 

"within the general field of danger which should have been anticipated." 
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Anderson, 191 Wn.2d at 368. A student is vulnerable in the school setting, 

as he is required to attend school and must comply with staff directions. 

Students may not decline to participate in mandated activities, even when 

unreasonable or unsafe, and are deprived of ordinary means of protection. 

As recognized in Briscoe v. Sch. Dist. No. 123, Grays Harbor Cty., 32 

Wn.2d 353,201 P.2d 697 (1949): 

[W]hen a pupil attends a public school, he or she is subject to the 
rules and discipline of the school, and the protective custody of the 
teachers is substituted for that of the parent. As a correlative of this 
right on the part of the school district to enforce, as against the 
pupils, rules and regulations ... a duty is imposed by law on the 
school district to take certain precautions to protect the pupils in its 
custody from dangers reasonably to be anticipated .... 

32 Wn.2d at 362 (brackets added). 

A school's duty to protect, like other special relationship duties, is 

unique in its breadth. See Hendrickson v. Moses Lake Sch. Dist., 192 Wn.2d 

269, 277,428 P.3d 1197 (2018). In Hendrickson, a student sued her school 

after she injured her hand during shop class. At trial, the plaintiff requested 

an instruction stating that the special relationship between a school and its 

students gives rise to a "heightened" duty. This Court held the trial court 

correctly refused the instruction, because the duty to protect requires only 

ordinary care. What sets apart special relationship duties, like that of a 

school to its students, is not the standard of care, but the "larger pool of risk" 

that is encompassed by this affirmative duty: 

[I]t is helpful to think of a school district's duty of care as existing 
within a pool ofrisk. Ordinarily, parties operate within a limited pool 
of risk-they are not required to take affirmative action to protect 
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others from harm unless the object causing harm is within the party's 
direct control. However, when parties have a special custodial 
relationship, like the relationship between a school district and its 
students, they enter a larger pool of risk and are required to "take 
affirmative precautions for the aid or protection of the other." 

Hendrickson, 192 Wn.2d at 277 (brackets added). 

The policy analysis undertaken at the duty stage to examine special 

relationships creates carefully circumscribed duties. Within the scope of the 

relationship, the resulting duty is broad, and is limited only by the concept 

of foreseeability. In keeping with this Court's precedent, where a special 

relationship duty is present and there are issues of fact as to the other 

elements of negligence, legal cause should not operate to limit liability. 

Ferndale protests that if a legal cause defense is not recognized here 

"there would be no risk that a school could take ... without facing almost

automatic liability." Ferndale Supp. Br. at 10. This Court has generally 

found such pleas unpersuasive, noting concepts like foreseeability, 

superseding cause and contributory negligence operate to prevent excessive 

liability. See Crowe v. Gaston, 134 Wn.2d 509, 518-20, 951 P.2d 1118 

(1998); Schooley, 134 Wn.2d at 481-83. And, rather than "almost-automatic 

liability," schools are only required to act reasonably. See Hendrickson, 192 

Wn.2d at 277 (noting the duty "is only one to exercise reasonable care under 

the circumstances"); see also Volk, 187 Wn.2d at 273-74 (stating the 

reasonable care standard "fairly balances the needs of protecting the 

public ... and providing the necessary protection for [defendants] to perform 

their jobs" (brackets added)). 
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3. The Court should reject Ferndale's "increased risk" 
limitation on schools' liability. 

Ferndale urges the Court to limit school liability to conduct that 

increases the risk of harm. See Ferndale Supp. Br. at 12-16. The cases it 

cites, however, concern the policy implications related to school liability for 

student injuries suffered in car accidents occurring outside school custody 

after students voluntarily drive off campus. Here, no such policy issue is 

presented because Gabriel was clearly in Ferndale' s custody when he died. 

In Washington, a school's protective duty is circumscribed by its 

scope of control, and creates an affirmative duty to protect within the scope 

of the relationship. Ferndale's argument appears to misapprehend the 

distinction between affirmative duties and duties to refrain from affirmative 

acts of misfeasance. It conflates affirmative duties to control or protect with 

the separate duty arising from the creation of an unreasonable risk of harm. 

Both are categories of duty-triggering events in Washington and the 

analytical distinction between them should be preserved. 

Washington law looks to the Restatements of Torts in defining tort 

duties in this context. See Robb v. City of Seattle, 176 Wn.2d 427, 433-39, 

295 PJd 212 (2013) (examining Restatement (Second) of Torts §§ 302, 

302B, 314, 316-324 (1965)); Michaels v. CH2M Hill, Inc., 171 Wn.2d 587, 

608, 257 P.3d 532 (2011) (analyzing scope of duty under Restatement 

(Third) of Torts§§ 7(a) & 29 (2010)). Robb applied Restatement (Second) 

§ 314, which observes separate duties are triggered by special relationships 

on the one hand and the creation of an increased risk on the other: 
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Special relations may exist between the actor and the other, as stated 
in § 314A, which impose upon the actor the duty to take affirmative 
precautions for the aid or protection of the other. The actor may have 
control of a thlrd person, or of land or chattels, and be under a duty 
to exercise such control, as stated in§§ 316- 320. The actor's prior 
conduct, whether tortious or innocent, may have created a situation 
of peril to the other, as a result of which the actor is under a duty to 
act to prevent harm, as stated in§§ 321 and 322. 

Robb, 176 Wn.2d at 434-35 ( quoting Restatement (Second) § 314 cmt. a). 

Restatement (Third) § 40 expressly identifies the protective duty a 

school owes to its students, and clarifies this duty "is in addition to" other 

duties owed by a school, including the duty to "use reasonable care in its 

operations for the safety of its students," and the duty owed by a possessor 

ofland. Restatement (Third) § 40 cmt. l; see also Restatement (Third) § 29 

cmt. r (recognizing affirmative duties "do not arise because of the actor's 

conduct creating risk . . . [but instead] arise out of relationships or 

undertakings that require an actor to exercise reasonable care to avoid or 

ameliorate risks posed to another by natural forces or others" (brackets 

added)). The Court should preserve the integrity of these independent tort 

duties and reject Femdale's increased risk limitation here. 

VI. CONCLUSION 

The Court should adopt the analysis in this brief in the course of 

resolving the issues on appeal. 

for Valerie D. 

On behalfofWSAJ Foundation 
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Restatement (Second) of Torts § 314 (1965)   

Restatement (Second) of Torts § 314A (1965)      

Restatement (Second) of Torts § 315 (1965)      

Restatement (Second) of Torts § 319 (1965)     

Restatement (Third) of Torts: § 29 (2010)  
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